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Section 213(1)
SECURITIES & FUTURES ORDINANCE
Heading: Injunctions and Other Orders
Where (a) a person has contravened
• any of the relevant provisions;
• any notice or requirement given or made under or pursuant to any of the relevant provisions;
• any of the terms and conditions of any licence or registration under this Ordinance; or
• any other condition imposed under or pursuant to any provision of this Ordinance;
(ii) aided, abetted, or otherwise assisted, counselled or procured a person to commit any such contravention;
(iii) induced, whether by threats, promises or otherwise, a person to commit any such contravention;
(iv) directly or indirectly been in any way knowingly involved in, or a party to, any such contravention; or
(v) attempted, or conspired with others, to commit any such contravention; or
(b) it appears, whether or not during the course or as a result of the exercise of any power under Part VIII, to
the Commission that any of the matters referred to in paragraph (a)(i) to (v) has occurred, is occurring or
may occur,
the Court of First Instance, on the application of the Commission, may, subject to subsection (4), make one
or more of the orders specified in subsection (2).
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ORDERS UNDER s 213(2) SFO
a.

an order restraining or prohibiting the occurrence or the continued occurrence of any of the matters
referred to in subsection (1)(a)(i) to (v);

b.
where a person has been, or it appears that a person has been, is or may become, involved in any of the
matters referred to in subsection (1)(a)(i) to (v), whether knowingly or otherwise, an order requiring the
person to take such steps as the Court of First Instance may direct, including steps to restore the parties to any
transaction to the position in which they were before the transaction was entered into;
c.
an order restraining or prohibiting a person from acquiring, disposing of, or otherwise dealing in, any
property specified in the order;
d.
an order appointing a person to administer the property of another person;
e.
an order declaring a contract relating to any securities, structured product, futures contract, leveraged
foreign exchange contract, or an interest in any securities, structured product, futures contract, leveraged
foreign exchange contract or collective investment scheme to be void or voidable to the extent specified in the
order;
f.
for the purpose of securing compliance with any other order made under this section, an order
directing a person to do or refrain from doing any act specified in the order;
g.
any ancillary order which the Court of First Instance considers necessary in consequence of the making
of any of the orders referred to in paragraphs (a) to (f).
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LIMITATIONS
(3) The Commission shall –
(a) before making an application pursuant to subsection (1) for an order affecting any
person that is an exchange participant or a clearing participant, use its best
endeavours to inform the recognized exchange company or the recognized clearing
house (as the case may be) of the proposed application by notice in writing; and
(b) where before the making of the application it has not informed the recognized
exchange company or the recognized clearing house (as the case may be) of the
proposed application by notice in writing, forthwith after the making of the
application inform the recognized exchange company or the recognized clearing
house (as the case may be) thereof by notice in writing.
(4) The Court of First Instance shall, before making an order under subsection (1),
satisfy itself, so far as it can reasonably do so, that it is desirable that the order be
made, and that the order will not unfairly prejudice any person.
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TIGER ASIA – IN A NUTSHELL
• Alleged insider dealing involving three separate
transactions on BoC and CCB shares for a net profit of
about HK$27.5 million
• Problem was that Tiger Asia is a New York based hedge
fund with no presence or employees in Hong Kong
• SFC went directly for final definitive orders by CFI under
section 213 for alleged breach of sections 291 and 295 of
SFO
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A SPLIT IN THE HIGH COURT
• CFI – no ‘fast track third way’ as the options provided
under the SFO are set out in Part XIII (civil track via
MMT) or Part XIV (criminal track via courts)
• CA – Section 213 ‘provides much needed ammunition
to the Commission to protect investors’ and thus CFI is
empowered to ‘determine whether there has been the
contravention of a market misconduct provision’.
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5-0 AT COURT OF FINAL APPEAL
• The CFA only decided whether the CFI has jurisdiction to
hear the case holding that even where a criminal breach is
alleged by the SFC the application under section 213 is still a
civil one and for remedies only
• Hoffman NPJ opined that:
- … there is no reason to say, in the face of plain contrary
language, that the legislature must have intended to confer
jurisdiction upon only one tribunal
- … the SFC was not seeking a declaration that Tiger had
committed a criminal offence. It was seeking a declaration that
it has done acts which found jurisdiction under section 213 but
which also happen to be criminal offences.
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SOME ISSUES TO THINK ABOUT
• What is the ‘natural and ordinary meaning’ of the term
‘contravened’?
• Is there a ‘false dichotomy’ of the punitive and remedial
sanctions as are these not supposed to be both regulatory and
protective as well as in the ‘public interest’ by their nature?
• What about the differences in the proceedings?
- Different consequences
- Different standard of proof
- Different levels for admission of evidence
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NETWORKING BREAK 
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HONTEX – A CHRONOLOGY
• 24 Dec 2009
• 29 Mar 2010
• 30 Aug 2010
• 19 May 2011
• 4 June 2012
• 20 June 2012
• 20 Aug 2012
• 29 Oct 2012
• Presently

Listed on the SEHK
Trading suspended at SFC request
Company acknowledges that its listing prospectus cannot be
relied upon and seeks to compensate investors
SFC initiates section 213 SFO action
Hearing commences at CFI
CFI grants consent order
Hontex EGM approves share repurchase scheme
Close of share repurchase scheme with 98.73 percent
acceptance rate (493.66m of 500m shares)
SEHK in process of delisting Hontex due to lack of
minimum public float (about 6.3m out of 1.5b shares or about
0.42 percent)
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SECTION 298 SFO
(1) A person shall not, in Hong Kong or elsewhere, disclose, circulate or
disseminate, or authorize or be concerned in the disclosure, circulation or
dissemination of, information that is likely(a) to induce another person to subscribe for securities, or deal in futures
contracts, in Hong Kong;
(b) to induce the sale or purchase in Hong Kong of securities by another
person; or
(c) to maintain, increase, reduce or stabilize the price of securities, or the
price for dealings in futures contracts, in Hong Kong, IF
(i) the information is false or misleading as to a material fact, or is false or
misleading through the omission of a material fact; and
(ii) the person knows that, or is reckless as to whether, the information is false
or misleading as to a material fact, or is false or misleading through the
omission of a material fact.
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IS EVERYTHING NOW ACADEMIC?
• Everyone is happy – SFC, company and investors – so why can’t
we just simply Don’t Worry Be Happy 
• Some unresolved issues remain:
-

Was section 298 SFO the correct provision to use?
Might section 40 of the Companies Ordinance have been better?
Should trading in Hontex have been suspended for so long?
Why were the directors not sanctioned although the sponsors were fined?
Did Hontex consider a privatisation as a form of ‘compensation’ to investors?
Were the ‘correct’ investors compensated?
How about the ‘free riding’ HK$45 million?
What about the INEDs?
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IN SUMMARY
• Tiger Asia clearly shows the deficiencies of ‘Global
Markets Local Regulations’
• Hontex illustrates the ingenuity that may be required in a
regulatory context
• SFC must be commended for its unenviable work but the
rules must be updated if we aspire towards a more effective
regulatory framework
- A truly happy tenth birthday wish for the SFO?
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