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Abstract

Much has been written about numerous aspects of investor-state dispute settlement, and
the literature grows larger with the release of every publicly available arbitral ruling. One
exception, however, is intellectual property provisions in international investment
agreements. The absence of scholarly literature in this area is surprising given not only
the voluminous amount of literature written on Intellectual Property Chapters of FTAs
but more importantly due to the potential effect the provisions may have on intellectual
property rights (IPRs) and on governments to adequately protect areas of domestic
interest such as public health.

The aim of this article is to draw attention to the potential effect of intellectual property
provisions in FTA Investment Chapters on governmental regulatory sovereignty as well
as to highlight potential issues and inconsistencies between FTAs and other
intergovernmental and multilateral agreements. The article is narrowly focused on recent
FTAs, as opposed to longstanding BITs, in order to highlight the modern trends in
international trade agreements such as regard for TRIPs standards of IP protection and
the recent appearance of TRIPS-Plus provisions. Particular attention is focused on FTAs
involving the US, South Korea, Switzerland, China, Australia and Chile. Where
applicable, the recently negotiated but not yet implemented South Korea-US FTA
(KORUS) will be used as an illustrative example. Both South Korea and US FTAs
demonstrate a pro-active approach to negotiating international investment agreements
and both nations also have an interest in protecting and enforcing IPRs.

This paper can be downloaded from the Social Sciences Research Network at Abstract No. 1806822.

* Professor of Law and Associate Dean (Research), The Chinese University of Hong Kong; Senior Visiting
Fellow, University of New South Wales, Faculty of Law; Senior Fellow, Tim Fischer Centre for Global
Trade and Finance. The author thanks Professor Won-Mog Choi and the other organizers of the Society of
International Economic Law of Korea conference on “Investor-State Dispute Settlement and FTAs”, held at
the Ewha Womans University, Seoul, South Korea, in December 2010 for inviting him to present this paper,
the participants of the conference for their thought-provoking questions and especially to Professor He-
Taek Shin and Professor Won-Seog Park for their poignant comments. The author also thanks Professor
Julien Chaisse for hours of stimulating conversation on this topic and for commenting on an earlier draft of
this article. The author is solely responsible for all omissions and any errors.


http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1806822

	Abstract

